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CAMPBELL, Senior Circuit Judge. For a second tine this

case conmes to us on appeal. See Ferrara & Di Mercurio v. St.

Paul Mercury Ins. Co., 169 F.3d 43 (1st Cir. 1999) (hereinafter

Ferrara 1). The facts have not changed.

. BACKGROUND

On July 3, 1993, the comrercial fishing vessel F/V TWO
FRI ENDS was destroyed by a fire. Plaintiff-Appellant Ferrara &
Di Mercurio (“F&D’), owner of the vessel, sought to recover
i nsurance under a Hull Policy issued by defendant-appellee St.
Paul Mercury Insurance Conpany (“St. Paul”). St. Paul denied
coverage after its investigation ended with a determ nation of
arson, which it understood to be excluded from coverage under
the policy. Thereafter, F&D brought an action in the district
court claimng that St. Paul’s refusal to pay was a breach of
t he i nsurance contract and constituted “bad faith” in violation
of Massachusetts General Laws ch. 93A. After a first trial
ended in a hung jury, a second trial ended with the court
directing a verdict in favor of the plaintiff.

At the tinme the district court directed a plaintiff’s
verdict, the court accepted that St. Paul would not be I|iable
could it prove its affirmtive defense that the fire was
deli berately set by the insured. But the court ruled that the

evi dence put forward was legally insufficient for a jury to find
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that plaintiff had deliberately set its boat on fire. St. Paul
had al so asserted that it would be exenpt fromliability were
the fire found to have been deliberately set by an unknown third
party, relying upon the | anguage of an exclusion for “malicious
acts” found in the so-called Strikes, Riots, and Civi
Commtions (“SR&CC’) clause. However, the court construed that
provision as excluding from coverage only those fires
deli berately set by third parties in the context of civil
unrest, a setting absent here.

On appeal, this court disagreed with the district
court’s rulings, reversing and remanding the case for a third
trial. We held that the SR&CC cl ause excl uded from coverage all

fires (whether or not arising in the context of civil unrest)

that were deliberately set by third parties. See Ferrara I, 169
F.3d at 53. Notwi t hst anding the clause’'s title -- “strikes,
riots and civil commmotions” -- we stated:

“Malicious acts” is set forth in the SR&CC
cl ause as a separate, unnodified exclusion
from coverage....[Nothing in the plain
| anguage and grammar of the cl ause supports
t he district court’s constriction of
excludable “malicious acts” to only those
acts perpetrated within the context of one
or nore of the other co-listed events. Nor,
in our view, would an objectively reasonabl e
insured interpret the “malicious acts”
exclusion so narrow y.



... Hence, to limt the phrase,
“mal i cious acts,” to just those activities
related to the former categories would be to
render the “malicious acts” provi si on
redundant, an interpretati on runni ng counter
to the customary assunption that all words
within a clause serve sonme purpose....

Here, the malicious acts in question
are arson -- and not, as a practical matter,
arson by the owner or its agents, which are
actions separately excluded fromcoverage by
law, but the rarer acts of fire-setting by
vandals or other malicious individuals.
Such acts fall within the general category
of intentional third-party violence which
can be said to be a principal overall thene
of the SR&CC clause. The “malicious acts”
category serves the relevant purpose of
excluding destructive acts not public or
t umul t uous enough to be considered a riot or

civil commotion. In sum the SR&CC cl ause
unambi guously excludes from coverage | osses
caused by “malicious acts,” including arson,

whet her or not the mmlicious acts occur in
the context of one or nore of the other
events listed in the SR&CC cl ause. Thus, on
remand, the jury should be permtted to
det erm ne whether the fire on July 3, 1993,
was deliberately set by third parties.
Shoul d the jury answer that question in the
affirmative, St. Paul would not be Iliable
under the Hull Policy.

ld. at 51-53 (citations and quotation marks omtted).

Havi ng reversed the district court’s hol di ng that arson

by a third party was only a defense when occurring during civil

unr est,

this court also reversed the district court’s other

conclusion that the evidence at trial was legally insufficient

to support the insurer’s arson-by-the-insured defense.

We



determ ned that evidence in the record of notive and opportunity
on the part of F& to commt arson was such that “reasonable
jurors could determ ne that [plaintiff] deliberately set fireto
the TWO FRIENDS in order to fraudulently obtain the proceeds of
the insurance policy.” 1d. at 56.

The parties returned to district court to prepare for
a third trial, this time before yet a third judge, Judge
Harri ngton. Based upon their nmutual wunderstanding of this

court’s decision in Ferrara 1, both parties agreed that the

foll owing single question would be submtted to the jury to be
answered “Yes” or “No”: “Do you find that the defendant, St.
Paul Mercury |Insurance Conpany, has established by a
preponderance of the evidence that the fire was of an i ncendiary
nature or deliberately set?”. This question was apparently
meant to incorporate both holdings of Ferrara |, entitling St.
Paul to the defense of arson by third parties as well as to the
def ense of arson-by-the-insured. The jury returned a verdict in
favor of defendant St. Paul, answering “Yes” to the specia
verdi ct. F&D appeal s.

Unlike in Ferrara |, when we were faced with, anong
ot her issues, the task of construing sonmewhat unusual | anguage
in the insurance policy, this tine the i ssues presented are nore

conmonpl ace. F&D claims reversible error on the basis of



certain evidentiary rulings, any one of which, F&D argues

entitles it to a fourth trial. W disagree. F&D also appeals
from the district court’s denial of plaintiff’s post-trial
notion for sanctions. For the reasons that follow, we affirm

all of the rulings bel ow.

1. LEGAL ANALYSES OF EVI DENTI ARY | SSUES

Having recited the facts in our first opinion, we need
not repeat all of them here. For a nore conplete account, we
refer the reader to Ferrara |, 169 F.3d at 45-49. We report
here only those facts that are relevant to the three evidentiary
i ssues raised on this appeal. The three evidentiary issues are
as follows!: (A) the propriety of allowing the jury to hear
evidence of the principal shareholders’ alleged notive and
opportunity to burn their own boat; (B) the propriety of
adm tting into evidence agai nst F& t he expert testinony of John
Mal col m regarding the cause and origin of the fire; (C the
ef fectiveness of the district court’s curative instruction to
the jury to strike and disregard an answer provided on cross-

exam nation by John Malcolm regarding information that was

1 W state and decide the remnining two issues, non-
evidentiary and |l ess fact-specific, in Part 11l infra.
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subject to a protective order. W discuss each of these issues
in turn bel ow.

A. Mdtive and Opportunity Evidence to Burn the F/V TWO FRI ENDS

Prior to trial, the district court engaged in an
extended colloquy with both parties over the relevance and
potential prejudice of defendant’s proffer to present evidence
of F&D s financial hardship, a proffer, defendant argued, that
would tend to prove that F& had a notive, in addition to the
opportunity, to burn their boat, the F/V TWO FRIENDS. Plaintiff
objected to this evidence on the ground that it was irrel evant.
Al'l parties having agreed that the sole question put to the jury
would be “Do you find that the defendant, St. Paul Mercury
| nsurance Conpany, has established by a preponderance of the
evidence that the fire was of an incendiary nature or
deli berately set?”, plaintiff sought to persuade Judge
Harrington that evidence of either notive or opportunity to
commit arson would be irrelevant to a determ nation of the
ultimte i ssue. Then, as now, plaintiff argued that evi dence of
nmotive and opportunity to start a fire aboard the F/V TWO
FRIENDS was irrelevant to the only explicit question to be
answered by the fact-finders: whether or not the fire aboard the
F/I'V TWO FRI ENDS was intentional. As an alternative, plaintiff

argued that the prejudicial effect of evidence that F&D



sharehol ders had a notive and opportunity to burn their boat
substantially outwei ghed its probative val ue.

At various tines during the pre-trial conference, Judge
Harrington pressed plaintiff’s counsel for a persuasive
expl anation of why evidence of notive and opportunity was
irrelevant to the ultimte issue of incendiarism Li ke Judge
Har ri ngt on, we are puzzled by plaintiff’s constricted
interpretation of relevance as defined by Federal Rule of
Evi dence 401. Consider the evidence that ultimtely cane out at
the trial:

The F/V TWO FRI ENDS was | ocked at the time the fire
started. No sign of forced entry into the vessel was found. As
both parties’ experts agreed that the fire began inside the
vessel, St. Paul was faced with the obstacle of explaining, in
order to establish that the fire was deliberately set, how an
arsonist (be it the insured or a third party) gained access to
the vessel. This goes to opportunity.

As it turned out, there were four keys to the F/V TWO
FRIENDS, three in the hands of the insured-owners and one
hangi ng in a warehouse adjacent to where the boat was noored.
The undi sputed testinony was that all four keys were in their
expected places shortly after the fire. The owner of the

war ehouse testified that access to the key hanging in the



war ehouse was not closely guarded, however, and that it was
possi bl e that before July 3, 1993, sonebody could have illicitly
taken the key from the warehouse and made a copy of it. No
evi dence was put before the jury of anyone being seen near the
boat between the hours of 4:30 p.m on July 2, 1993, when Leo
Ferrara | ocked the boat after a fishing trip, and 2:30 a.m the
fol |l owi ng norni ng, when the G oucester Fire Departnent responded
tothe fire.?2 After a lengthy investigation that led St. Paul’s
investigators to the conclusion that, due to the burn patterns
inside the vessel, the fire had been deliberately set, St. Paul
set out to investigate why someone who m ght have access to the
TWO FRI ENDS woul d wi sh to destroy it. This goes to notive.

Evi dence was presented that the plaintiff conpany F&D,
along with its principle shareholders (various nenbers of the

Ferrara-Di Mercurio famly), was in dire financial trouble. The

2 Although not placed before the jury, through initial
di scovery both parties |learned that a G oucester police officer
had i nformati on based on an anonynous source that soneone was
seen fleeing the scene of the fire and that the fire had been
deli berately set. When the police officer refused to reveal
his source, the district judge who presided over the first trial
(Judge Tauro) ordered that no evidence of this anonynous tip was
to be admtted in the trial. No jury ever heard anythi ng about
this anonynous i nformant. The jury in the third trial did
| earn, however, through an answer of one of St. Paul’s experts
under cross-exam nation, that a protective order was in place as
to certain subjects relevant to the initial investigation of the
cause of the fire. Whet her what the jury heard as to the
protective order poisoned the trial for the plaintiff is the
subject of Part I1.C infra.
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conpany, organized as a comercial fishing venture in 1987, was
| osi ng noney and was unable to neet its nortgage paynents on the
vessel to G oucester Bank & Trust Conpany. In fact, F&D had
operated at a loss since its inception. As the conpany fell
further behind in its paynents, the bank threatened to foreclose
not only on the boat nortgage, but on the collateral that was
pl edged on the loan for the F/V TWO FRIENDS, such as the
personal honmes of the individual sharehol ders.

Despite successfully negotiating various repaynment
pl ans, F&D continued to have difficulties making timely paynments
to the bank. So, in April 1993, in an effort to quell those
financial troubles, F& and G oucester Bank & Trust Conpany
agreed that F& would attenpt to sell the TWO FRIENDS for
$225, 000, a sumthat was $150,000 | ess than the price F&D paid
for the vessel in 1987 and significantly less than the
out st andi ng bal ance of the debts ow ng, which totaled nore than
$425,000. The jury heard testinmony that the boat was insured
for $350,000 under a Hull Policy issued to F& in 1992 by St.
Paul , a sumwhich if collected by F& m ght have protected the
homes of the Ferraras and Di Mercurios from forecl osure.

The standard for adm ssibility under Federal Rule of
Evi dence 401 is a |liberal one. Evidence is relevant if it has

“any tendency to make the existence of any fact that is of
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consequence to the determ nation of the action nore probable or
| ess probable than it woul d be without that evidence.” W think
the existence of a notive and an opportunity to burn an
undi sputedly | ocked boat fromthe inside-out tends to nmake the
di sputed issue -- whether the fire aboard the F/V TWO FRI ENDS
was an act of arson -- nore probable, especially in |ight of the
conflicting expert testinony as to incendiarism See Part |1.B
infra. Gven especially the nisi prius court’s superior vantage

poi nt for discerning rel evance and the broad di scretion accorded

toit in doing so, see, e.g., United States v. Tierney, 760 F.2d
382, 387 (1st Cir. 1985), we can find no error in Judge
Harrington’s determ nation of relevance.

Unper suaded, as are we, by plaintiff’s argunent under
Fed. R Evid. 401, Judge Harrington pushed plaintiff to nove
forward, on to the balancing required by Federal Rule of
Evi dence 403.°® “As with Rule 401, the district courts have
consi derabl e discretion in calibrating the Rule 403 scales.”

United States v. Giffin, 818 F.2d 97, 101 (1st Cir. 1987).

This is primarily because “Rule 403 balancing 1is a

3 Federal Rule of Evidence 403 directs district courts to
exclude evidence “if its probative value is substantially
out wei ghed by the danger of unfair prejudice, confusion of the
i ssues, or msleading the jury, or by considerations of undue
del ay, waste of tinme, or needless presentation of cunulative
evi dence.”
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gui ntessentially fact-sensitive enterprise and the trial judge

is in the best position to make such factbound assessnents.”

Udenba v. Nicoli, F.3d __ ,  (1st Cir. 2001) [ No. 00-1246,
slip. op. at 12]. “Only rarely — and in extraordinarily
conpelling circunstances — will we, fromthe vista of a cold

appellate record, reverse a district court’s on-the-spot
j udgment concerning the relative wei ghing of probative val ue and

unfair effect.” 1d. (citing FEreeman v. Package Mach. Co., 865

F.2d 1331, 1340 (1st Cir. 1998)).

After a lengthy discussion, Judge Harrington took the
mat t er of Rul e 403 bal anci ng under advi senent. Two weeks | ater,
on the first day of trial but before jury enpaneling began
Judge Harrington informed counsel that he would all ow def endant
to proffer evidence of notive and opportunity as he determ ned
t hat “such evi dence’ s probative val ue outwei ghs any prejudice to
the plaintiff.”

Plaintiff’s argunments to the contrary, it is not the
case that Judge Harrington' s decision was arbitrary or unfounded
or that he failed to provide a reasoned decision for admtting
the evidence despite its prejudicial effect. See Brief for the
Appel l ants at 29. The pre-trial colloquy during which the
district court explained its difficulties with plaintiff’'s

position provides ample support for the district court’s ruling
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allowing defendant to put before the jury evidence of
plaintiff’s nmotive and opportunity to burn its own boat. The
matter of the adm ssibility of this evidence and its prejudicial
effect was debated at |ength, with due consideration to the
rulings we nade in Ferrara | and the nature of the evidence as
a whol e.

Judge Harrington correctly isolated the issue as one
of bal anci ng prejudi ce agai nst the denonstrably probative val ue
of the notive and opportunity proffer. As we have said in the
past,

The fact that a piece of evidence hurts a

party’s chances does not nean it should

automatically be excluded. If that were

true, there would be precious little left in

the way of probative evidence in any case.

The question is one of “unfair” prejudice -

- not of prejudice al one.

Onuj i ogu V. United States, 817 F.2d 3, 6 (1st Cir.

1987) (quotation marks omtted). See also Dollar v. Long

Manuf acturing, N.C., Inc., 561 F.2d 613, 618 (5th Cir. 1977)

(“Virtually all evidence is prejudicial or it isn't material.

The prejudice nust be "unfair'."), cert. denied, 435 U S. 996,
98 S. Ct. 1648, 56 L. Ed. 2d 85 (1978). Although evidence of
notive and opportunity would plainly further defendant’s case at
the plaintiff’s expense, plaintiff failed to show unfair

prej udi ce. G ven this, and the obvious relevance of the
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evidence to the defendant’s affirmative defense, the district
court did not abuse its discretion when it denied F&D s noti on
to excl ude.

B. John Mal colnis Expert Testinmpny as to Cause and Origin

Much of the two-week trial before Judge Harrington was
a battle between the experts concerning whether the fire was
accidental or of incendiary origin. Def endant’ s expert, John
Mal col m concluded that the fire on the TWO FRI ENDS had three
poi nts of origin and was deliberately set. Plaintiff’s expert,
Paul Sullivan, testified that an accidental electrical fire
started in the lower electrical panel and exploded in a so-
called flash-over igniting everything in the super-heated
conpartnents of the vessel.

Beyond the conflicting expert opinions, the battle al so
raged over whet her John Mal col m should be allowed to testify as
St. Paul’s cause-and-origin expert. It is on this issue that
F&D appeal s. F&D contends that John Mal col m should not have
been permtted to render an expert opinion as to cause and
origin because (1) his opinion was based on unreliable data,
viz, data not collected by him personally and (2) St. Paul
failed to supplenent its expert disclosures to include Malcolm s

testi mony regardi ng cause and origin. Before going into the
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nerits of these argunments, we recount the history of Malcolnis
i nvol vement in this case.

As soon as four days after the fire, St. Paul had hired
Fred O Donnell as its expert to investigate the origin and cause
of the fire. Fred O Donnell then hired John Ml colm as an
el ectrical systens expert to assist himin that investigation
On July 8, 1993, the two nmen began their investigation on site
in G oucester where the boat remined noor ed.

O Donnell and Mal col m worked cl osely with each ot her
Mal col mtestified that together, sonetinmes with Ml col mhol ding
t he neasuring tape for O Donnell, the two took measurenents of
the vessel in preparation for produci ng scale drawi ngs to assi st
in the investigation and their report. Although Malcolms job
for which O Donnell had retained himwas to pay close attention
to the boat’s electrical system the two nen worked in tandem
of t en doubl e-checki ng each other’s observati ons and anal yses by
calling each other over to various burn sites on the vessel to
coordi nate their data collection and inquiries.

During the first two trials, O Donnell and Mal col mboth
testified as experts, O Donnell as to the fire's cause and
origin and Mlcolm as to related but narrower questions
concerning the fire and the boat’'s electrical system

Unfortunately, however, between the first appeal and the third
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trial, O Donnell died. For the third trial, then, instead of
replacing O Donnell wth an outside cause-and-origin expert,
def endant decided that Mal col mwould testify as St. Paul’s only
fire expert, providing opinions on both cause and origin and the
vessel's electrical system This decision is the source of
F&D' s objection regarding the admssibility of Mlcolms
testinmony. F&D argued to the district court, as it does to us
now, that Mal col m was not conpetent to testify as to cause and
origin as his testinmony was principally based not on his own
observations but on those made by O Donnell. F&D al so argues
t hat designating Mal col mas a cause-and-origin expert so close
to trial unduly prejudiced their case against St. Paul. At
| east, F&D contends, St. Paul should have supplenmented its
interrogatory answers and expert reports to include Ml colns
antici pated expanded testinony.

To the extent, if at all, that F&D i s conpl ai ni ng t hat
Mal col m| acked qualifications sufficient for the court to permtt
himto testify as a cause-and-origin expert, that conplaint is
unavai l i ng. After considering Malcolms training and
experience, the district court, acting pursuant to Federal Rule
of Evidence 702, ruled that Mal col mwas qualified. That ruling

fell within the broad purview of the trial court’s discretion.

See Di ef enbach v. Sheridan Transp., 229 F.3d 27, 30 (1st Cir
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2000) (“It is well-settled that 'trial judges have broad
di scretionary powers in determ ning the qualification, and thus,

adm ssibility, of expert witnesses.’”) (citing Richnond Steel

Inc. v. Puerto Rican Am Ins. Co., 954 F.2d 19, 20 (1st Cir

1992)). Mal colm's qualifications as a fire analyst are, in
fact, considerable. He has master and journeyman el ectrica
licenses from Massachusetts and New Hanpshire; he has been
consulting as a fire investigator since 1963; and, in 1991, he
was qualified as a Certified Fire Investigator by the
| nternati onal Association of Arson Investigators. Ml colm had
been qualified twice before as an expert in this case to render
an opinion regarding the electrical system s contribution to the

fire aboard the vessel.#* After hearing Mlcolnis testinony

4 F&D argues in an aside that Malcolm s qualifications as a
cause-and-origin expert were rejected by two previous trial
judges and that this is proof that Ml col mshoul d not have been
able to testify as a cause-and-origin expert during the third
trial before Judge Harrington. It is not clear to us, however,
that the two judges presiding in the previous trials believed
t hat Mal col ml acked qualifications as a cause-and-origin expert.
These judges limted Malcolms testinony to electrical systens
intrials where O Donnell was offered as the defendant’s cause-
and-origin expert. Limting Malcolm s role where soneone el se
was tendered as the cause-and-origin expert expedited the trial
by elimnating duplicative testinony. Neither district judge
determ ned that Mal col mwas not qualified as an expert on cause
and origin should O Donnell have failed to testify.
Furthernmore, the views of prior judges about WMl col m woul d be
| argely irrelevant here. A presiding judge has broad discretion
in his or her determ nations regarding expert qualifications.
See Poulin v. Geer, 18 F.3d 979, 984 (1st Cir. 1994); cf.
Ceneral Elec. v. Joiner, 522 U S. 136, 142-43, 118 S. Ct. 512,
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regardi ng his know edge, skill, experience and training in fire
anal ysis, Judge Harrington exercised sound discretion in
concluding that Malcolm was qualified to render an expert
opinion on cause and origin as well as on the vessel’'s

el ectrical system See Richnond Steel, 954 F.2d at 20.

1. Rul e 703 Obj ection

F&D s next objection, although not crafted as such, is
essentially a Rule 703 objection. F&D clainms that Mlcolnis
opinion as to cause and origin was based on unreliable data,
viz, data provided by the |ate Fred O Donnell and not that which
was col |l ected through Mal col m's own personal observati on.

A major problem with this argument is that Ml colm
hi mself had visited the fire scene and exam ned the evidence
there side by side with O Donnell . Besi des | ooki ng at burn
patterns and studying the electrical system he took
measur enents and phot ographs and wote his own report. He also
interviewed the vessel’s engi neer. Many phot ographs of evi dence

at the scene were entered into evidence by stipulation. Hence,

517, 139 L. Ed. 2d 508 (1997) (holding that appeals courts review
trial court decisions to admt or exclude expert testinony under
Daubert on an abuse of discretion standard). Circunstances
change fromtrial to trial, and adm ssibility rulings may al so
change from judge to judge and trial to trial.
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it is sinmply not the case that Malcolm s cause-and-origin
opi nion rested mainly upon O Donnell’s investigations.

To be sure, Mal colmM's opinion coincided wth
O Donnell’s and he testified that he read O Donnell’s report in
preparation for his expert testinmony, along with the report of
the local fire departnment. But the opinion he rendered was his
own, and, as said, he had first-hand know edge of the fire scene
and the observable facts there upon which to base that opinion.
Federal Rule of Evidence 703 allows Malcolm to have taken
O Donnell’s report and opinion into account when form ng his own
expert opinion. So long as the basis of Ml colms opinion did
not extend beyond facts or data “of a type reasonably relied
upon by experts in the particular field in form ng opinions or
i nferences upon the subject, the facts or data need not be
adm ssible in evidence.” Fed. R Evid. 703. W think a cause-
and-origin expert |ike Malcolmcould be expected to exam ne the
report of another expert |like O Donnell as well as the fire
departnment’s report in the course of formng his own opinion
derived froma variety of sources, including his own first-hand
know edge of the primary evidence at the fire scene. See

Almonte v. National Union Fire Ins. Co., 787 F.2d 763, 770 (1st

Cir. 1986).
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This court has said that when an expert relies on the
opi nion of another, such reliance goes to the weight, not to the

adm ssibility of the expert’s opinion. See Forrestal .

Magendant z, 848 F.2d 303, 306 (1st Cir. 1988). See also Newel |

Puerto Rico, Ltd. v. Rubbermaid Inc., 20 F.3d 15, 21 (1st Cir.

1994) (“When the factual underpinning of an expert opinion is
weak, it is a matter affecting the weight and credibility of the
testinmony -- a question to be resolved by the jury.”). In the
present case, the jury understood that Malcolnis observations
coincided with those of the deceased expert hired by defendant
and that, until recently, Malcolm s only job was to advise and
suppl ement O Donnell’s conclusions as to the cause and origi n of
the fire with his own opinion concerning the role of the
vessel’s electrical systemin the fire. Thus, in weighing and
evaluating Malcolms opinion, the jury was able to determ ne
whether it was in sonme way weakened by reliance upon
O Donnel |’ s.

We find no error in the district court’s ruling that
Mal col m's opinion as to cause and origin was properly adm tted.

2. No Prejudice in Last-M nute Expert Designation

F&D s next objectionto Malcolnis testinmony is that F&D
was prejudi ced by Malcolm s tardy designation as the cause-and-

origin expert. On June 21, 1999, at the first pre-trial
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conference before Judge Harrington following the mandate from
this court, St. Paul informed both F&D and the district court of
its decision to proceed without a replacenent for O Donnell and
with Mlcolm as both its cause-and-origin expert and its
el ectrical systens expert. The trial was set for October 4,
1999, nore than three nonths |ater. F&D contends that three
nmont hs before the trial was too late to be designating a new
expert. Furthernore, F&D contends that had St. Paul w shed to
avoi d the prejudice of such a tardy expert designation, St. Paul
shoul d have supplenented its answers to interrogatories nam ng
Mal col m as the substitute expert for the |late O Donnell and
di scl osing the content of his expanded testinony.

At a final pre-trial conference on COctober 1, 1999,
Judge Harrington heard argunents and i nfornmed both parties that
as | ong as defendant could qualify Ml col mas an expert on cause
and origin, his testinony as to cause and origin would be
admtted. Also at that pre-trial conference, Judge Harrington
allowed plaintiff to add an expert to its witness list (Pau
Sullivan) wunder the condition that defendant be given the
opportunity to depose the additional expert before the trial.
Plaintiff did not request additional tinme to depose Mal col m
however, presumably because Mal col mhad testified previously as

an electrical expert at both trials and because St. Paul
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represented that Ml colms testinobny as to cause and origin
woul d be substantially simlar tothe ate O Donnell’s testinony
on cause and origin.

We find no nerit in F&D s argunent that June 21, 1999
was too |late to designate a new expert. F&D itself designated
a replacenment expert less than two weeks before trial. However,
F&D rightly objects to St. Paul’s failure to supplenent its
interrogatory answers or its expert reports nam ng Ml colm as
the substitute expert for the late O Donnell and adding
Mal col M s expanded testi nmony pursuant to Rule 26 of the Federal
Rules of Civil Procedure. See Fed. R Civ. P. 26(e)(1)
(requiring a party to supplenment its answers to interrogatories
in order to inform another party of a material change in or
addition to information contained in an expert’'s pre-trial
report). As we have stated, “[t]his supplenentation requirenment

increases the quality and fairness of the trial by narrow ng

[the] issues and elimnat[ing] surprise.” Licciardi v. TIGIns.
G oup, 140 F.3d 357, 363 (1st Cir. 1998)(alterations in

original)(quotation marks and citations omtted). The question
here is whether St. Paul’s failure to adhere strictly to the
requirenments of Rule 26(e)(1) — failing to substitute Mal col m

for O Donnell as its cause-and-origin expert in their expert
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di sclosures — thwarted the reason for the rule and materially
prejudiced F&D in its efforts to present its case.

A careful review of the record convinces us that F&D
suffered no actual prejudice. First, F& in fact had notice of
Mal col m s desi gnation as the cause-and-origin expert as early as
June 1999, nore than three nonths before the trial date. See

Newell Puerto Rico, 20 F.3d at 20. F&D nmoved neither to

redepose Malcolm (as St. Paul did of F&D' s newly designated
expert Paul Sullivan) nor for a continuance of the trial.
Second, there was no neani ngful change in the testinony
presented by St. Paul regarding cause and origin fromthe first
trial to the third. The only consequential change to which F&D
objects was that O Donnell’s cause-and-origin testinmny was
replaced by simlar testinmony from Malcolm Yet not only was
Mal col mis testinmony simlar to O Donnell’s, Malcolmhinmself was
not an unknown quantity to F&. He had testified as an expert
witness in the two previous trials and had nade clear as early
as in 1995, during deposition testinmony and trial testinony,
t hat he thought the fire was deliberately set with three points
of origin. For this reason, F&D' s contention that the content
of Mal colm s expert opinion cane as a surprise i s unpersuasive.
This is not a case in which the expert’s testinony departed from

t he general scheme of his opinion or any other expert opinion
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submtted to F&D on behalf of St. Paul’s case. Nor is it a case
in which a party was hindered in its ability to fornulate a
response or adequately cross-exanm ne the new expert as to the

foundations for his opinion. See Johnson v. H. K. Wbster, Inc.,

775 F.2d 1, 8 (1st Cir. 1985) (stating that anong the factors to
consi der when assessing a claimof error under Rule 26 is “the
ability of the [opposing party] to fornulate a response”). \When
asked during oral argunment of this appeal whether Mlcolms
testimony was contrary to or in a material way different from
hi s opinion as contained in the reports submtted to F&D, F&D s
counsel conceded that Malcolm did not change his opinion, but
rather he only expanded its scope to include that which was
previ ously enconpassed by O Donnell’s testinony and reports. As
we can see no material prejudice, we affirmthe trial court’s
adm ssion of Malcolnis testinony. In so doing, we of course do
not condone St. Paul’s failure to adhere to its Rule 26(e)(1)
obl i gations, a m stake which has needl essly burdened the parties
and this court with an appellate issue.

C. Mal col m s Reference Under Cross-Exanination to Protective

O der
Plaintiff’s third claim of trial error concerns a
purported violation of a protective order into which the parties

entered in 1995. Plaintiff contends that John Malcolm s

- 25-



response to a question on cross-exani nation was a deliberate
di scl osure of information subject to that protective order and
so prejudiced the case agai nst F& that Judge Harrington abused
his discretion when he failed to grant plaintiff’s notion for a
mstrial. 1In context of the whole coll oquy between plaintiff’s
counsel and Mal col m Judge Harrington's instructions to the jury
and Mal colnis answer to plaintiff’s foll owup question, we find
no prejudice and no trial error. Before we explain, sone
background history is necessary.

In 1995, during a pre-trial conference preceding the
first trial, another district judge issued a protective order
that was to follow the parties throughout the case before him
and through any subsequent proceedings. That order prevented
any nmention during trial of an alleged anonynmous police
i nformant who, anmpbng other things, reported wi tnessing a nan
running away fromthe F/V TWO FRI ENDS just nmonments before the
fire began. (The order resulted fromthe refusal of the police
officer to nane the informant.) Although the testifying experts
in the case, including John Malcolm knew of the anonynous
informant and of the protective order, the specter of the
anonynous i nformant remained out of the jury’'s view until, at

| east, the incident in question.
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During the third trial, in an apparent attenpt to draw
the jury's attention to the alleged fact that WMlcolm had
limted personal know edge of the fire scene, plaintiff began
grilling Mal col mon cross-exam nation as to the source and depth
of his know edge. Plaintiff asked:

Questi on: “You didn’t discover in your

i nvestigation of this fire any
witnesses to the fire, did you?”

Mal col m “Mysel f, no, because again -*
Questi on: “Okay, you found no witnesses to
the fire. In fact, t he

information you have is that
nobody was on that vessel for a

full ten hours prior to the
G oucester Fire Depart nent
responding to that fire; isn’'t

t hat right? Isn't t hat t he
i nformation that you have?”

Aware that there were allegations of such an eyew tness, but
that he was not allowed to say so, Ml col mresponded: “Well,
have some other information that | don’'t believe we’'re supposed
to tal k about.”

An imedi ate side-bar ensued during which Judge
Harrington, who had no know edge of the protective order,
| earned of its purpose and paraneters. Plaintiff moved for a
mstrial. Judge Harrington denied plaintiff’'s notion and
solicited suggestions fromboth counsel about howto correct the
erroneous discl osure. Counsel discussed various ways of

rephrasi ng the question so that Mal col mwoul d deny any personal
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know edge of witnesses to the fire. \Wen the side-bar ended,
Judge Harrington instructed the jury that the | ast question and
the |last answer were stricken and were not to be considered
evidence in the case. Plaintiff’'s counsel then asked the
following question -- “M. Mlcolm you have no personal
knowl edge that anyone was on that vessel for ten hours before
the G oucester Fire Departnent responded to that fire; is that
correct?” -- to which Mlcolm replied, “That’'s correct.”
Plaintiff’s counsel continued with the cross-exam nation and the
matter was left to rest, never to be nentioned again until the
post-trial notion for sanctions.

OQur decision to uphold the district court’s ruling
requires only a brief explanation. First, Malcolms initial
response to plaintiff’s question did not reveal the existence of
an anonynous informant with i nformati on tending to show that the
fire aboard the F/V TWO FRI ENDS was an act of arson, an answer
prohi bited by the protective order. To the contrary, all
Mal col m's answer suggested was that he had some other
i nformati on about the circunstances surroundi ng the fire that he
was not permtted to reveal. \Wether the information that he
had and that he was required to keep confidential would further
plaintiff’s case or defendant’s case was not clear from

Mal col nis statenent. Furt hermore, had Ml colm affirmed, as
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plaintiff desired, that the informati on he had was that nobody
was on the vessel for a full ten hours prior to the d oucester
Fire Departnent responding to that fire, Mal col m woul d have
been stating a literal untruth. A better phrased question, such
as the one that followed the side-bar, would have side-stepped
any trouble, enabling Malcolmto testify truthfully yet adhere
to the terns of the protective order.?®

Second, any renmote prejudice that plaintiff could
arguably claimis alleviated by Malcolnm s answer to plaintiff’s
followup question and by Judge Harrington’s ~curative
instructions, striking the first question and answer. Judge
Harrington i medi ately instructed the jury to strike the first
guestion and answer, that they were not to consider it as

evidence in the case. See United States v. Sepulveda, 15 F. 3d

1161, 1184 (1st Cir. 1993) (stating that “[s]wiftness in

5 Conpare the first question,

“Ckay, you found no witnesses to the fire. In fact,
the information you have is that nobody was on that
vessel for a full ten hours prior to the d oucester
Fire Departnment responding to that fire; isn't that
right? Isn't that the information that you have?”

with the second, follow up question,

“M. Ml colm vyou have no personal know edge that
anyone was on that vessel for ten hours before the
G oucester Fire Departnent responded to that fire; is
that correct?”.
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judicial response is an inportant element in alleviating

prejudice once the jury has been exposed to inproper

testinmony”). It is presumed that the jury will follow such
instructions unless “it appears probable that ... responsible
jurors will not be able to ... and, noreover, that the testinony
wll likely be seriously prejudicial to the aggrieved party.”

Id. at 1185. Plaintiff cannot show a |ikelihood of prejudice as
Mal col M's response to F&D' s followup question, a slightly
different (but better) version of the first question, see note
7 supra, placed before the jury the favorable testinony that F&D
had sought fromthe original question. The jury heard Mal col nis
unqualified denial that he had any personal know edge that
someone had been aboard the F/V TWO FRI ENDS bet ween t he hours of
4:30 p.m on July 2nd and 2:30 a.m on July 3rd of 1993.

In sum Judge Harrington’s rapid curative instruction
in addition to the foll ow up question and answer elim nated any
renote possibility of prejudice. Judge Harrington did not abuse
his discretion in denying defendant’s nmotion for a mstrial

See Sepulveda, 15 F.3d at 1184 (standard under which the

appellate court reviews the district court’s granting or deni al

of a nmotion for a mistrial is abuse of discretion).

[11. REMAIL NI NG | SSUES

-30-



Plaintiff raises two other issues on appeal, both of
which lack nmerit. We discuss thembriefly bel ow.

A. Plaintiff's Post-Trial Mdtion for Sanctions

After the jury returned a verdict for the defendant,
F&D filed a host of post-trial notions, anong thema notion for
sanctions based on what it alleges was a “know ng violation of
the [protective order]. It is the plaintiff’s position that this
violation was intentional, and that the statenment was made with
the explicit purpose of prejudicing the jury.” Wen considered
al ong si de of other purported di scovery abuses, plaintiff clains
that the district court’s denial of sanctions was an abuse of
di scretion.

As we have al ready determ ned, Mal col m s answer was not
unwarranted in response to the question asked. His interrogator

was at |east as nmuch at fault as Malcolmin eliciting an answer

that skirted the outer Ilimts of the protective order.
Moreover, F&D suffered little if any prejudice from the
exchange. In the circunstances, and taking into account the

fact that the district judge, who had lived with the case, was
unper suaded that plaintiff had cleared the high hurdle required
to support a claim of fraud on the court or a notion for
sanctions, we can only affirm the district court’s ruling

denying plaintiff’s nmotion for sanctions. See Spiller v. U.S. V.
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Laboratories, Inc., 842 F.2d 535, 537 (1st Cir. 1988) (stating
that a party conplaining to an appellate tribunal with respect
to trial-level sanctions "bears a heavy burden of denonstrating
that the trial judge was clearly not justified in entering [the]

order"). See also Anderson v. Beatrice Foods Co., 900 F. 2d 388,

393 (1st Cir. 1990) (stating that the hard-to-neet standard of
abuse of discretionis a “rule ... anchored in commpn sense” and

quoting Fashi on House, Inc. v. K Mart Corp., 892 F.2d 1076, 1082

(1st Cir. 1989) with its explanation that because "[d]istrict
judges live in the trenches....[they] are, by and large, in a
far better position than appellate tribunals to determ ne the
presence of m sconduct and to prescribe concinnous renedies").
We see no abuse of discretion.

B. Plaintiff's Challenge to Ferrara |

Plaintiff’s remaining challenge to the judgnent bel ow
is an assertion that the district court “erred in follow ng the
reasoning of the United States Court of Appeals in the case of
[Eerrara 1], in concluding that the defendant need only prove
that the fire in question was incendiary in nature or
deli berately set.” Appellant’s Brief at 10. Citing United

States v. Rivera-Martinez, 931 F.2d 148 (1st Cir. 1991),

plaintiff argues that the district court should have reeval uated
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this court’s reasoning and deviated fromthe holding of Ferrara
L in order to avoid manifest injustice.

Putting aside the inmpropriety of asking a district
court to overturn a determ nation made by this court, we observe
that plaintiff never asked Judge Harrington to deviate fromthe
hol ding of FEerrara 1. On the contrary, during a pre-trial
col |l oquy, the parties discussed with the district court the way
to best formulate jury questions and decide issues of
adm ssibility of evidence in light of the holding of Ferrara |
The wording of the question put to the jury, “Do you find that
the defendant ... has established by a preponderance of the
evidence that the fire was of an incendiary nature or
del i berately set?”, was stipulated to by both parties, obviating
any possible claim at this time that the question itself
oversinplified Ferrara |1’s hol ding. It is axiomatic that an
i ssue not presented to the trial court cannot be raised for the

first time on appeal absent plain error. See Hammond v. T.J.

Litle & Co., Inc., 82 F.3d 1166, 1172 (1st Cir. 1996). Nor are

t here reasons apparent fromthe record for abandoni ng t he | aw of

t he case doctrine. See Rivera-Mrtinez, 931 F.2d at 151 (citing

the “litany of exceptional circunmstances sufficient to sidetrack
the law of the case” -- such as “the evidence on a subsequent

trial was substantially different, controlling authority has
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since made a contrary decision of the |law applicable to such
i ssues, or the decision was clearly erroneous and would work a
mani f est injustice”).

For all of these reasons, we find no error in the
district court’s rulings. The judgnent below is affirnmed.

So ordered. Costs to appellee.
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